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In the Court of Appeals of the District of Columbia. 


Patrick H. Sheedy, Plaintiff in Error, 


tis. 

The District of Columbia. 


No. 1137. 


a In the Police Court of the District of Columbia, June Term, 

1901. 

District °* Columbia ^ No. 207,907. Information for Gift 
Patrick H. Sheehy. J Enterprise. 

Be it remembered that in the police court of the District of Co¬ 
lumbia, at the city of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 In the Police Court of the District. 

District of Columbia 
vs. 

Patrick H. Sheedy. 

Bill of Exceptions. 

Be it remembered that said case came on for trial before the po¬ 
lice court of said District of Columbia on the 16th day of October, 
A. D. 1901, a jury being waived, and said trial was had on an agreed 
statement of facts, which said agreed statement of facts is attached 
hereto and made part of this bill of exceptions. 

Whereupon defendant moved the court to dismiss the charge 
against him; which the court refused to do, to which the defendant 
then and there excepted, but thereupon found the defendant guilty 
in manner and form as alleged; to which opinion and decree the 
defendant excepts. 

The defendant then entered a motion for a new'trial because the 
finding of the court is against the law and the evidence; which said 
motion the court overruled; to which ruling defendant excepts and 
prays the court to set his official hand and seal to this bill of excep¬ 
tions, which is accordingly done. 

(Signed) I. G. KIMBALL, 

Judge Police Court . 
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PATRICK H. SHEEDY VS. THE DISTRICT OP COLUMBIA. 


2 In the Police Court of the District. 

District of Columbia 
vs. 

Patrick H. Sheedy. 

Agreed Statement of Facts. 

The defendant, Patrick H. Sheedy, is engaged in the grocery 
business at the corner of Florida Ave. and 7th St. N. W., in the Dis¬ 
trict of Columbia, in the manner in which such business is usually- 
carried on in said District, and as part of his said mercantile busi¬ 
ness he sells to his customers the rolled oats of the Akron Cereal 
Co., under the plan and scheme of said company, as hereinafter set 
forth. 

The Akron Cereal Co. is a corporation organized under the laws 
of the State of Ohio, with its principal office and manufactory at 
Akron, in said State. It is engaged in the manufacture and sale of 
flour, corn meal, and other cereal products, having a capacity of 
1,500 barrels per day, and has no other business. Among the cereal 
products manufactured and sold by said company is rolled oats, a 
preparation of oats for table use, which is sold in two-pound packages. 
In each of these packages is placed a card or slip of paper or coupon, 
on which is printed on one side: 

“ Save these cards 

Until the red letters on coupons spell the word 

MOTHERS. 

A letter will be found in each two-pound package. 

Special premium plan. 

Those who do not desire to wait for letters to 
spell mothers can send us coupons (any letter) 
found in Mother’s Oats, and obtain their choice 
of the following premiums: 

Tea-strainer. 25 coupons & 4c. postage. 

Rabbit’s foot paper-cutter.. 30 coupons & 4c. “ 

Tape measure. 30 “ 4c. “ 

Concise Atlas of the World.. 40 “ “ 4c. “ 

Note. —We do not accept coupons which are 
distributed as advertisements for these premiums. 

Only those found in the packages.” 

3 And on the other side: 

“On receipt of the letters spelling the word 
mothers, from any one person, we will present 
free of charge at our station (Akron), packed ready 
for shipment, either an 
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Elegant decorated tea set of 56 pieces 

or a 

Handsome decorated toilet set of 10 pieces. 

Your choice of two exquisite patterns, green or 
rose. These are high-class goods, and would re¬ 
tail at $8 each. 

This is one way of advertising direct to the con¬ 
sumer, and will be continued only till mother’s 
oats are thoroughly introduced. Every package 
has a letter, and quality is guaranteed A No. 1. 

All grocers sell them. 

The Akron Cereal Co., Akron, 0., U. S. A.” 

, A copy of one of the coupons is attached hereto and marked 
“ Exhibit A.” On each card so inserted in said two-pound packages 
of rolled oats is printed in red ink a representation of the seal of 
the said company and a large impression of one of the letters which 
spell the word ‘‘ Mothers.” Packages of oats containing cards simi¬ 
lar to the one attached hereto and marked “ Exhibit A ” have been 
sold by the defendant and were sold by him in the usual course of 
his business as a grocery man on or about the day charged in the 
affidavit on which the warrant was issued for his arrest in this 
case. 

These packages of oats so put on the market by said The Akron 
Cereal Co. are sold to the consumer for the same price at which 
other manufacturers sell similar packages containing similar quanti¬ 
ties of cereal food, and at the fair market value of such goods, and 
the goods so sold by said company are equal to the best. The cards 
or coupons so above described are used for the purpose of advertis¬ 
ing the goods. Each of said cards or coupons has a value. The 
company’s experience has demonstrated that eighty per cent, of all 
the coupons so placed on the market and sold with packages of 
Mother’s oats are offered for redemption, and all coupons so offered 
are redeemed by the company. 

Since the introduction of this method of selling Mother’s oats 
152 sets of said dishes so as aforesaid offered by said The Akron 
Cereal Co. have in said manner been distributed in the District of 
Columbia. 

4 The expense to the said company of the dishes and pre¬ 

miums so given away bears a fixed ratio to the cost of man¬ 
ufacture and practically does not vary. Said company uses this 
method of advertising its rolled oats and at a fixed cost practically 
per case of goods so manufactured and sold by them. 

Many manufacturers of similar and different lines of goods offer 
premiums to the public, whose value varies according to the num¬ 
ber of coupons or cards or tags presented by the purchaser, one 
such coupon, card, or tag having a value. Soap, tobacco, coffee, 
and cereal products are very commonly advertised and sold in this 
manner. 

Said company has given away a very large number of the pre¬ 
miums offered for the smaller sets of coupons. 
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One purchaser may, if he be extremely fortunate, secure the let¬ 
ters forming the word “ mothers ” by the purchase of seven pack¬ 
ages, but another purchaser may have to purchase many times that 
number before he will acquire all of the letters and thus become 
entitled to the premiums. Since the introduction of this method of 
selling Mother’s oats 152 sets of said dishes, so as aforesaid offered 
by the said Akron Cereal Co., have in said manner been distributed 
in the District of Columbia, while about a thousand packages have 
been sold therein. 

[Endorsed:] District of Columbia vs. Patrick H. Sheehy. Agreed 
statement of facts. 

5 In the Police Court of the District of Columbia, June Term, 

1901. 


District of Columbia^ 207907 _ Informationfor Gift 
Patrick H. Sheeiiy. 1 Enterpiise. 

Defendant arraigned June 8, 1901. 

Plea: Not guilty. 

Jury trial demanded. 

Con. Oct. 16, ’01. 

Oct. 16, demand for jury trial withdrawn. 

Judgment: Guilty. Case submitted on agreed statement of facts. 

Sentence : To pay a fine of twenty dollars, and in default to be 
committed to the workhouse for the term of sixty days. 

Notice given by defendant of his intention to apply to a justice of 
the Court of Appeals for a writ of error. 

Recognizance in the sum of $100 entered into on writ of error to 
Court of Appeals, D. C., upon the condition that in the event of the 
denial of the application for a writ of error the defendant will 
within five days next after the expiration of ten days appear in 
police court and abide by and perform its judgment, and that in the 
event of the granting of such writ of error the defendant will ap¬ 
pear in the Court of Appeals of the District of Columbia and abide 
by and perform its judgment in the premises. 

NICHOLAS H. SHEA, Surety. 

Oct. 23, mandate received from Court of Appeals. 

Nov. 4, record and proceedings sent to Court of Appeals in obe¬ 
dience to mandate. 

November 4th, 1901. 

I hereby certify, under the seal of this court, that the foregoing is 
a true copy of the record of the proceedings had in the police court 
in the above-entitled case. 

[Seal Police Court of District of Columbia.] 

JOSEPH HARPER, 

Dep. Clerk Police Court , Dist. of Columbia . 
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6 In the. Police Court of tY,.* District of Columbia, June Term, 

A. D. 

District of Columbia, ss : 

Andrew B. Duvall, Esq., attorney for the District of Columbia, by 
James L. Pugh, Jr., Esq., special assistant attorney for the District 
of Columbia, who for the said District prosecutes in this behalf, in 
his proper person comes here into court and causes-the court to be 
informed and complains that Patrick H. Sheehy, late of the District 
of Columbia aforesaid, on the first day of June, in the year A. D. 
nineteen hundred and one, in the District of Columbia aforesaid 
and in the city of Washington, and on divers other days and times 
between the said first day of June aforesaid and the filing of this 
information, did then and there engage in the business of a gift 
enterprise, contrary to and in violation of section eleven seventy- 
seven of the Revised Statutes in relation to the District of Colum¬ 
bia and constituting a law of the District of Columbia. 

ANDREW B. DUVALL, Esq., 
Attorney for the District of Columbia , 
By JAMES L. PUGH, Jr., 

Special Assistant Attorney for the District of Columbia. 

Personally appeared Edward B. Kimball, this 7th day of June, 
A. D. 1901, and made.oath before me that the facts set forth in the 
foregoing information are true, and those stated upon information 
received he believes to be true. 

JOSEPH HARPER, 

Deputy Clerk of the Police Court for the District of Columbia. 

[Endorsed:] Filed Jun- 7, 1901. Joseph Y. Potts, clerk police 
court, D. C. W. 8. $500 bonds. Col. —. No. 207,907. Informa¬ 
tion. District of Columbia vs. Patrick H. Sheehv. 7th & Fla. Ave. 
Dick, Doyle & Brvan, att’ys. Gift enterprise. P. N. G. J. T. D. 
Witnesses: Edwarel B. Kimball, 404 7th St. N. W.; Win. A. Rear¬ 
don, Treas. Dep’t, 15 K St. N. W.; D. S. Shook, room 425, P. O. 
bldg. Jas. E. Moore, 1047 8th N. W. 10 /16. 20-60. 


7 In the Police Court of the District of Columbia. 


United States of America, 
District of Columbia, 



I, Joseph Y. Potts, clerk of the police court of the District of 
Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 7, inclusive, to be true copies of originals in cause No. 
207,907, wherein The District of Columbia is plaintiff and Patrick 
H. Sheehy defendant, as the same remain upon the files and records 
of said court. 

In testimony whereof I hereunto subscribe my name and affix 





6 PATRICK: H. SHEEDY VS. THE DISTRICT OF COLUMBIA. 

the seal of said court, — the city of Washington, in said District, 
this 4th day — November, A. D. 1901. 

[Seal Police Court of District of Columbia.] 

JOSEPH Y. POTTS, 

Clerk Police Court , Dist. of Columbia. 

8 United States of America, ss : 

The President of the United States to the Honorable I. G. Kim¬ 
ball, judge of the police court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said police court, before you, 
between The District of Columbia, plaintiff, and Patrick IP. Sheedy, 
defendant, a manifest error hath happened, to the great damage of 
the said defendant, as by his complaint appears, we, being willing 
that error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore¬ 
said, with all things concerning the same, to the Court of Appeals of 
the District of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, within 15 
days from the date hereof, that, the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause further 
to be done therein to correct that error what of right and accord¬ 
ing to the laws and customs of the United States should be done. 

Witness the Honorable Richard H. Alvey, 
Seal Court of Appeals, Chief Justice of the said Court of Appeals, 
District of Columbia, the 23d day of October, in the year of our 

Lord one thousand nine hundred and one. 
ROBERT WILLETT, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by— 

SETH SHEPARD, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Oct. 23, 1901. Joseph Y. Potts, clerk police 
court, D. C. Nov. 4, ’01. 

Endorsed on cover: Police court, District of Columbia. No. 1137. 
Patrick H. Sheedy, plaintiff in error, vs. The District of Columbia. 
Court of Appeals, District of Columbia. Filed Nov. 7,1901. Rob¬ 
ert Willett, clerk. 
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I INI THE 


Court of Appeals 

OF THE 

District of Columbia. 


Patrick H. Siieedy, Plaintiff in Error, 

vs. 

Tiie District of Columbia. 


No. 1137. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT. 

The plaintiff in error, who was the defendant be¬ 
low, comes into this court on writ of error to the 
Police Court of the District of Columbia. 

Plaintiff in error was arrested on the 8tli day of 
June, 1901, on information charging that he did, on 
the 1st day of June, 1901, in the District of Colum¬ 
bia and in the city of Washington, and on divers 
other days between the time of the 1st day of June 
aforesaid and the filing of said information, then and 
there engage in the business of a gift enterprise, con¬ 
trary to and in violation of Section 1177 of the Re¬ 
vised Statutes in relation to the District of Colum¬ 
bia, and constituting the law of the District of 
Columbia. 






fendant, to hold him guilty of violation of the statute 
on the showing made by said agreed statement of 
facts. 

It was error not to have sustained the motion in 
arrest of judgment. 

It was error not to have held said statute unconsti¬ 
tutional. 

. ARGUMENT. 

The case presents the state of facts which this court 
in Lansburgh vs. Districtof Columbia, 11 App. D. C., 
528, declared it would not pass upon until such time 
as a case might be presented demanding it. The 
court on this point said as follows: 

‘‘We do not feel called upon at this time to 
undertake a specification of the particular con¬ 
ditions in which the act under consideration 
might or might not apply to actual merchants 
in the ordinary course and practice of competi¬ 
tive business, or to determine just what char¬ 
acter of inducements by way of gifts or pre¬ 
miums may or may not be held out to purchasers 
at the time and as a part of their purchase.” 

It is true that the court intimated in that case that 
if the element of chance entered into the distribu¬ 
tion of premiums or awards it would bring that 
scheme under the prohibition of said statute. No 
such state of facts, however, was presented in the 
Lansburgh case and the court was not called upon 
to pass upon that point. Any expression of the 
court on such point was purely obiter dictum. 

The agreed statement of facts in this case showed 
that two distinct classes of premiums were offered to 
customers and that these premiums w T ere to be ob¬ 
tained in two entirely different ways. 
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Upon being arrested the defendant pleaded not 
guilty and demanded a trial by jury. On October 
16, 1901, he waived trial by jury and was tried on 
an agreed statement of facts, which is set forth in 
the printed record, reference to which is hereby 
made. He was found guilty and duly moved for a 
new trial and in arrest of judgment, which motions 
were on the same day overruled and judgment and 
sentence were passed upon him. 

His bill of exceptions, reserved at the trial and 
upon the overruling of said motions, was duly allowed 
and signed by the judge and the record and proceed¬ 
ings were duly brought to this court upon a writ of 
error. 

The plaintiff in error is a grocer engaged in the 
ordinary course and practice of competitive business 
in the District of Columbia, selling among other 
articles, a prepared cereal food. To advertise said 
article and induce trade he offered premiums to his 
customers as follows: 

1. A set of dishes to persons collecting letters 
spelling the word “ MOTHERS,” one letter of • 
said word being inserted in each two pound 
package of the article sold. 

2. Articles whose value is fixed and deter¬ 
mined solely by the number of packages pur¬ 
chased by the customer. 

The questions involved are, (1) the application of 
said Section 1177 of the Revised Statutes to the 
particular state of facts set forth in said agreed state¬ 
ment, and (2) the constitutionality of said statute. 

ASSIGNMENT OF ERRORS. 

It was error in the court below, to prejudice of de- 



fendant, to hold him guilty of violation of the statute 
on the showing made by said agreed statement of 
facts. 

It was error not to have sustained the motion in 
arrest of judgment. 

It was error not to have held said statute unconsti¬ 
tutional. 

AEGUMENT. 

The case presents the state of facts which this court 
inLansburgh vs. District of Columbia, 11 App. D. C., 
528, declared it would not pass upon until such time 
as a case might be presented demanding it. The 
court on this point said as follows: 

“We do not feel called upon at this time to 
undertake a specification of the particular con¬ 
ditions in which the act under consideration 
might or might not apply to actual merchants 
in the ordinary course and practice of competi¬ 
tive business, or to determine just what char¬ 
acter of inducements by way of gifts or pre¬ 
miums may or may not be held out to purchasers 
at the time and as a part of their purchase.” 

It is true that the court intimated in that case that 
if the element of chance entered into the distribu¬ 
tion of premiums or awards it would bring that 
scheme under the prohibition of said statute. No 
such state of facts, however, was presented in the 
Lansburgh case and the court was not called upon 
to pass upon that point. Any expression of the 
court on such point was purely obiter dictum. 

The agreed statement of facts in this case showed 
that two distinct classes of premiums were offered to 
customers and that these premiums were to be ob¬ 
tained in two entire!} 7 different ways. 
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1. A set of dishes was offered to the person 
collecting the ietters spelling the word “ MOTH¬ 
ERS,” a coupon bearing one letter of said word 
being inserted in each package of the article 
offered for sale. 

2. Premiums were offered to customers whose 
value was fixed and determined solely by the 
number of packages purchased by the consumer, 
each package containing one coupon and each 
coupon bearing the same relative value to every 
other coupon. 

Into one of these schemes the element of chance 
enters; from the other it is entirely absent. 

CONSTITUTIONALITY OF THE STATUTE. 

The constitutionality of this statute was not passed 
upon in the Lansburgh case for the question was not 
raised. The scheme therein complained of was 
clearly a “gift enterprise” and was clearly a scheme 
which Congress, under the exercise of the police 
power, had authority to prohibit. 

The scheme for the distribution of premiums in 
this case is two-fold in character, and admitting 
that one feature of it involves the element of chance 
and that Congress has authority to prohibit it, the 
terms of the statute just as plainly prohibits the other 
feature of the method in which all customers are 
treated alike and no element of chance inheres. 

NOT A GIFT ENTERPRISE. 

This is a criminal statute and must be construed 
strictly against the Government and in favor of the 
accused: It is not a statute directed against lotteries 
but against gift enterprises. The Court of Appeals 
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in Lansburgh vs. District of Columbia, supra, de¬ 
clared, (p. 528) that it was 

“spared the consideration and determination 
of the common or technical meaning of that 
phrase (to wit: 4 ‘gift enterprise”) because the 
act of Congress under which the prosecution is 
maintained itself undertakes to define the char¬ 
acter of the acts comprehended therein.” 

The art was passed originally for the purpose of 
raising revenue. It levied a tax of one thousand 
dollars annually upon the proprietors of gift enter¬ 
prises and went on to describe them : 

“Every person who shall sell or offer for sale, 
any real estate or article of merchandise of any 
description whatsoever, or any ticket of admis¬ 
sion to any exhibition or performance or other 
place of amusement, with a promise, expressed 
or implied, to give or bestow, or in any manner 
hold out the promise of gift or bestowal of any 
article or thing, for or in consideration of the 
purchase by any person of any other article or 
thing, whether the object shall be for individ¬ 
ual gain or for the benefit of any institution of 
whatever character, orfor any purpose whatever, 
shall be regarded as a gift enterprise.” 

The plain and simple test to be applied in this case 
is, whether the sale of Mothers’ Oats, in the man¬ 
ner in which it is carried on by the defendant, would 
have subjected him to the payment of this annual 
tax as being a “gift enterprise.” It is not believed 
that such a contention will stand for a moment. 

It was never intended that the grocery business 
should be burdened by that sort of a tax. It being 
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thus made plain that this particular business, as 
carried on by the defendant, would not have been 
subjected to a license tax as a gift enterprise, it must 
follow, beyond any question, that said business is 
not a violation of the statute directed against 4 ‘gift 
enterprises.” 

The criminal statute on which this action is based, 
was passed to destroy that kind of business styled 
‘‘gift enterprises,” which were formerly licensed 
under a high annual tax. The giving away of prem¬ 
iums in the manner alleged does not come within the 
description of a gift enterprise as contemplated by 
the statute and cannot be held to be in violation of 
the law. 

There is no statute in the District of Columbia 
prohibiting lotteries ; the only statute in force is the 
general law excluding them from the mails. The 
absence of such statute is a presumption that Con¬ 
gress did not deem it necessary to legislate on the 
subject. 

The Supreme Court of Maryland, in the case of 
Long vs. the State, 74 Md., 565, drew the distinc¬ 
tion sharply between lotteries and gift enterprises ; 
and said of the scheme there in question that 
“it undoubtedly violates the provisions of our 
code prohibiting lotteries ‘and all devices and 
contrivances designed to evade’ this pro vision.” 

The statute under which the action in that case 
was brought was directed against “any scheme or 
device by way of gift enterprise of any kind or 
character whatever.” The action in that case 
failed because it was not brought under the statute 
prohibiting lotteries ; while the statute against gift 
enterprises under which tl e action was brought was 
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held to be beyond the power of the legislature to en- 
• act. In the District of Columbia there is no statute 
against lotteries and this court is bound to draw the 
same distinction between lotteries and gift enter¬ 
prises that was drawn in the Maryland case and not 
attempt to legislate by making one statute do duty 
for another statute which does not exist. The facts 
in the two cases are practically on all fours. 

The Maryland Court in the above cited case says 
that “gift enterprises” have not been judicially de¬ 
fined. 

The definition found in the Standard Dictionary 
is, “A business that Gffers gifts to secure patrons or 
purchasers.” 

The following definition is taken from 14 
American and English Encyclopedia of Law, 1005; 

“A ‘gift enterprise’ is a business such as the 
selling of books or works of art, the publication 
of a newspaper, etc., in which presents are given 
to purchasers as an inducement.” 

It is contended on behalf of defendant that Con¬ 
gress has no right, by legislation, to prevent a gra¬ 
tuitous distribution of property. As was well said 
in Long vs. the State of Maryland, supra : 

“It is apparent, however, that the giving 
away of property without consideration, whether 
by law or otherwise, is not in itself an evil and 
certainly not such an evil as requires prohibition 
by law at the present day.” 

A regulation of trade which declares that no per¬ 
son shall give away anything to a purchaser of goods 
or merchandise as an inducement to make the pur¬ 
chase, is not only unwise but unlawful, because un- 






necessary for the health, safety and welfare of the 
people. 

Long vs. State, supra. 

A similar statute was held illegal in People vs. 
Gilson, 109 N. Y., 889, as not a proper exercise of 
the police power of the State or as a health law or 
reglation ot‘ trade in food to prevent adulteration. 
This was the case of a sale in due course of business 
by a tea company which gave away crockery and 
glassware with every sale. 

To the same effect is Commonwealth vs. Emerson, 
105 Mass., 140. 

The manner in which the business is carried on is 
set forth fully in the agreed statement of facts. The 
company manufacturing the goods which are claimed 
to be sold in an illegal way, offers its coupons for the 
purpose of advertising its business and increasing 
its sales, and as in other advertising schemes the 
expense bears a fixed proportion to the volume of 
goods sold. It is as legitimate a method of adver¬ 
tising as the use of newspapers or circulars, with the 
advantage to the consumer that the expense of ad¬ 
vertising benefits him instead of the printer. As far 
as the element of chance is concerned, the statute in 
question cannot apply, for it is a criminal statute 
and must be strictly construed and cannot be en¬ 
larged beyond its plain and evident intent. So far 
as the statute attempts to prohibit the giving of pre¬ 
miums with goods sold, it is an uncalled-for inter¬ 
ference by the law and presents a situation against 
which Congress never intended to legislate. Such 
‘•fake schemes’’ as were the subject of inquiry in 
Lansburgh vs. District of Columbia, supra, should 
propelly be condemned and prohibited. The legit. 
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imate advertising of reliable and well known busi* 
ness houses should not be interfered with. There is 
no question but that fall value is given to every pur¬ 
chaser of goods, and what is given in addition by 
way of premium or prize is simply an inducement 
offered under the stress of strong competition to en¬ 
large business and increase trade. 

The act under which this prosecution was com¬ 
menced is an exercise on the part of Congress of the 
“police power” it has over the District of Colum¬ 
bia, and which is the same as the “police power” 
of State legislatures in their respective States. As 
the late Chief Justice Waite set forth in a much- 
quoted opinion, it is not easy to define the u police 
power,” and the endeavor has never met with entire 
success. All the court can do is to determine whether 
a particular case comes within the general scope of 
the power. “Police power” is the power to make 
such laws as may be necessary and proper to pre¬ 
serve the public security, order, health, morality 
and justice. It is based on the law of overruling 
necessity, on the right of self-defense and self-pro¬ 
tection. Its scope covers the preservation of public 
peace and order, the preservation and promotion of 
the public safety, public morals and public health, 
and the protection of all the members of a State in 
the enjoyment of their just rights against fraud and 
oppression. As has been well said, the power is so 
far reaching in its importance and so paramount in 
its sway that its enlargement by continual loose ap¬ 
plication of the term to cases where it is neither 
needed nor appropriate is dangerous to the safe¬ 
guards of freedom. 

Black’s Constitutional Law, 294. 





This act is a municipal ordinance, and the limit 
of such legislation is clearly established by a long 
line of authorities. It must be reasonable, impar¬ 
tial, non oppressive, and may regulate but not re¬ 
strain trade. (See Mayor, etc , vs. Radecke, 49 Md., 
217, and authorities cited.) 

There are many cases in which courts have pro¬ 
tected the individual from an unwarrantable inter¬ 
ference with his property under the pretense of the 
exercise of “police power.’’ While generally it is 
for the legislature to determine what laws are re¬ 
quired to protect the public health, public peace and 
safety under the guise of police regulations it may 
not arbitrarily infringe upon personal or property 
rights ; and its determination as to what is a proper 
exercise of the power is not final or conclusive but is 
subject to the scrutiny of the courts. 

When, therefore, the legislature passes an act os¬ 
tensibly for the public health and which does not 
relate thereto and is inappropriate for that purpose 
and which would destroy the property or interfere 
with the rights of the citizen, it is within the prov¬ 
ince of the court to determine this fact and to de¬ 
clare the act violative of the constitutional guaranty 
of that right. 

Matter of application of Jacobs, 98 N. Y., 98. 

The Supreme Court in Mayor &c. vs. Radecke, 
supra, held that while the power of the courts over 
legislation of this character is one to be most cauti¬ 
ously exercised, yet where the power has been exer¬ 
cised unreasonably, arbitrarily, oppressively or im¬ 
partially, the court will be justified in interfering in 
setting it aside as a plain abuse of authority. 

The same views are held in Lakeview vs. Rose Hill 
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Cemetery, 70 Ill. 191. 

See also Austin vs. Murray, 16 Pick. 121, in which 
it was further held that the statute there under con¬ 
sideration was void, as an unreasonable infringe¬ 
ment on private rights, and being void in part must 
be held void in the whole. 

A safe line to be followed in the exercise of this 
‘‘police power” is laid down by the Supreme Court 
in Minneapolis & St. Paul Ry. Co. vs. Beckwith, 
129 U. S., 126. 

“When the calling, profession or business of 
parties is unattended with danger to society, 
little legislation will be necessary respecting it. 
Thus, in the purchase and sale of most articles 
in general use, persons may be left to exercise 
their own sense or judgment; but when the call¬ 
ing, profession or business is attended with 
danger or requires a certain degree of scientific 
knowledge upon which society must rely, then 
proper legislation necessarily steps in and im¬ 
poses conditions upon its exercise. A further 
doctrine laid down in this case is, that it is re- 
qnired that such legislation should treat alike 
all persons brought under subjection to it.” 

It is so well known as to be a matter of judicial 
cognizance that newspapers give away lithographs, 
that theaters distribute souvenirs, that gas and elec¬ 
tric light companies give rebates for prompt pay¬ 
ment of bills, that street car companies sell six tick 
ets for a quarter, that grocers and other merchants 
give coupons which entitle one to a premiam, valued 
according to the number of coupons presented. 

The privilege of pursuing an ordinary calling or 



trade, and of acquiring, holding and selling prop¬ 
erty, embraces the right to make all contracts proper, 
necessary and essential in relation thereto. 

Allgeyer vs. Louisiana, 165 U. S. 578. 

Legislation cannot abridge constitutional privi¬ 
leges. 

Counselman vs. Hitchcock, 142 IT. S., 547. 

Constitutional provisions for the security of per¬ 
son and property should be liberally construed. 

Boyd vs. United States, 116 U. S., 616. 

To be valid, legislation enacted for the purpose of 
promoting the public health, morals or welfare, must 
be of such a character that it will affect and be of 
benefit to the whole community, or at least that part 
of it which is brought in contact with the evil sought 
to be remedied. 

Holden vs. Hardy, 169 U. S., 866. 

It is respectfully submitted that neither statute 
nor public policy prohibits such a course of business 
carried on by merchants “in the ordinary course and 
practice of competitive business and particularly 
where it appears that the premium or gift is not the 
real object of the sale and that there is no “attempt 
to evade acts regulating or prohibiting a particular 
traffic ” (See Louer vs. District of Columbia, 11 
App., D. C., 453 ) 

The giving away of premiums with breakfast food 
by a grocer as part of his regular legitimate trade, 
is not one of the “ evils” against which Congress has 
attempted to legislate. If Congress intended to say 
that a grocer could not give away premiums with 
articles sold in the regular course of his trade such 
act is unnecessary, unjust- and oppressive and not a 
proper regulation of trade, and is therefore beyond 
the limits of legislative authority. 
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THE STATUTE CANNOT BE DIVIDED. 

Such statute being clearly unconstitutional as ap¬ 
plied to the second feature, to wit, the giving of 
premiums to purchasers in proportion to the number 
of packages purchased, it must be held unconstitu 
tional as to the first feature, which involves the ele¬ 
ment of chance, according to the well known rule of 
constitutional construction, it being impossible to 
separate that, which is constitutional from that which 
is not. A statute may be valid as applied to a cer¬ 
tain state of facts, but if it is not valid as applied to 
another state of facts, to which bv its terms it is 
equally applicable, it is invalid in toto, unless that 
which is valid is capable of separation so that each 
may be read by itself. 

Baldwin vs. Franks, 120 U. S., 678, 

United States vs. Reese, 92 U. S., 214. 

Trade-Mark Cases, 82 U. S., 98. 

Virginia Coupon Cases, 114 U. S., 305. 

Allen vs. Louisiana, 103 U. S., 84. 

Baldwin vs. Franks was a case brought under the 
statute to punish a conspiracy for forcible resistance 
of the authority of the United States while endeavor¬ 
ing to carry the laws into execution. It was argued 
that although the section might be invalid so far as 
the conspiracy charged was by persons in the State 
against a citizen of the United States and said State, 
if was good for the punishment of those who con¬ 
spired to deprive aliens of the lights guaranteed 
them in a State by the ’treaty of the United States. 
The terms of the statute, however, being general, a 
single provision which made up the whole section 
embracing crimes which Congress had authority to 
legislate against and crimes against which it had no 



such authority, the limitation which was sought 
could only be made by construction and not by sep¬ 
aration, which cannot be done. 

United States vs. Reese was a criminal action to 
punish offenses against the ballot laws, but the bal¬ 
lot laws were held unconstitutional because on their 
face they were broad enough to cover wrongful acts 
without as well as within the constitutional power of 
Congress. An attempt was made there as here to 
limit the statute by construction so as to make it 
applicable only to that which Congress might prop¬ 
erly prohibit and punish, but to this the court 
said (p 221): 

“For this purpose we must take these sections 

of the statute as thev are. We are not able to 

«/ 

reject a part which is unconstitutional and re¬ 
tain the remainder, because it is not possible to 
separate that which is constitutional, if any, 
from that which is not. The proposed effect is 
not to be attained by striking out or disregard¬ 
ing words that are in the sections but by insert¬ 
ing words that are not now there. Each of the 
statutes must stand as a whole or fall together. 
The language is plain. There is no room for con¬ 
struction unless it be as to the effect of the Con¬ 
stitution. The question then to be determined 
is, whether we can introduce words of limitati n 
into a penal statute so as to make it specific 

when, as expressed, it is general only.” 

The court answered this question in the negative, 
saying : 

“To limit this statute in the manner now 
asked for would be to make a new law not to 
enforce an old one.” 
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The Trade-Mark Cases presented indictments to 
punish the counterfeiting of trade-mark goods. The 
statute was held unconstitutional because too broad, 
the authority of Congress being confined to the reg¬ 
ulation of trade-marks used in commerce with for¬ 
eign nations and the Indian tribes. The offense com¬ 
plained of was one Congress did have authority to 
legislate against and it was contended that the stat¬ 
ute beheld valid in that class of cases if no further. 

The court decided otherwise, saying (p. 98): 

“While it may be true that when one part of 
a statute is valid and constitutional, and an¬ 
other part is unconstitutional and void, the court 
may enforce the valid part, when they are dis 
tinctly separable, so that each can stand alone, 
it is not within the judicial province to give to 
the words used by Congress a narrower meaning 
than they are manifestly intended to bear, in 
order that crimes may be punished which are 
not described in language that brings them with¬ 
in the constitutional power of that body.” 

“If we should in the case before us undertake 
to make by judicial construction a law which 
Congress did not make, it is quite probable we 
should do what, if the matter were now before 
that body, it would be unwilling to do.” 

The same question was also considered in the Vir¬ 
ginia Coupon Cases where the court said: 

“To hold otherwise would be to substitute for 
the law intended by the Legislature one they 
may never have been willing by itself to enact.” 

Applying to the present case the ruling as thus 
laid down in several cases by the Supreme Court of 
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the United States, it is apparent that Section 1177 
cannot be sustained in whole or in part. While 
Congress had a perfect right to prohibit any scheme 
involving an element of chance or lottery feature, it had 
no right to say that a grocer could not give away 
premiums with articles sold in the regular course of 
his trade when no element of chance inheres therein. 

The judgment of the court below should be reversed 
and the plaintiff in error discharged. 

Respectfully submitted, 

FREDK. 0. BRYAN, 
Attorney for Plaintiff in Error. 
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OCTOBER TERM, 1901. 


No. 1137- 


No. 20, Special Calendar. 


PATRICK H. SHEEDY, Plaintiff in Error, 

vs. 

THE DISTRICT OF COLUMBIA. 


Brief on Behalf of the District of Columbia. 


This is a writ of error to reverse the judgment of the police 
court in a case where a jury was waived by the plaintiff in 
error. 

An information was filed against the plaintiff in error 
charging him with engaging in a “ gift enterprise ” in the 
District of Columbia. The case was heard on an agreed 
statement of facts (Rec., p. 2). The plaintiff in error moved 
the court (Rec., p. 1) to dismiss the charge against him, 
which the court refused to do; to which he then and there 
excepted. He also entered a motion for a new trial, because 
the finding of the court was against the law and the evi- 
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dence; which motion was overruled; to which ruling he 
excepted. These are the only exceptions in the record. 

In the brief for plaintiff in error it is claimed that the 
questions involved are (1) the application of section No. 
1177 of the Revised Statutes of the District of Columbia 
under the particular state of facts set forth in the agreed 
statement, and (2) the constitutionality of the law ; but it is 
submitted that the question of the constitutionality of the 
act of Congress approved February 17, 1873, constituting 
sections 1170 and 1177 of the Revised Statutes of the Dis¬ 
trict of Columbia, is not raised by the bill of exceptions, and 
therefore it cannot be considered by this court. 

There is no averment alleging the unconstitutionality of 
said act of Congress. Its constitutionality is nowhere assailed 
in the record. 

If there had been a general statement that the decision 
was against the constitutional rights of the party, or that it 
was without due process of law, that would have been insuf¬ 
ficient to raise the question of constitutionality. 

Levy vs. San Francisco, 167 U. S., 175. 

Miller vs. Cornwall Ii. R., 168 U. S., 131. 

The record must show that the validity of the statute was 
attacked in good faith. A claim by counsel in his brief that 
the question was raised is insufficient. 

St. Louis Transfer Co. vs. Canty, 103 Ill., 423. 

If, however, the question of the constitutionality of said 
sections 1176 and 1177, R. S. D. C., is before the court for 
consideration, it is respectfully submitted that there need be 
no extended argument to sustain the decision of the court 
below. 

This honorable court, in Lansburgh vs. D. C. (11 App. 
D. C., 512), has definitely spoken and decided that these two 
sections are constitutional, as they are entirely within the 
“ police powers ” of the Congress as exercised within the 
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District of Columbia. This question was most strongly 
urged upon this court in the Lansburgli case (see argument 
of counsel at pages 517-519), and the court, speaking by Mr. 
Justice Shepard, went into the question at some length, with 
the result that it is no longer open to serious argument. 

The only question remaining to be discussed is whether 
or not the scheme pursued by the plaintiff in error, as set 
forth in the agreed statement of facts, does or does not come 
within the purview of the two sections of the Revised Stat¬ 
utes already mentioned, or, in other words, whether or not 
this scheme is a “ gift enterprise ” within the meaning of 
the act of Congress. The defendant in error contends 
that the case is exactly parallel with the Lansburgli 
case before cited. In that case the court did not 
consider it necessary “ to undertake a specification 
of the particular conditions in which the act under 
consideration might or might not apply to actual mer¬ 
chants in the ordinary course and practice of compet¬ 
itive business, or to determine just what character of 
inducement by way of gift or premium may, and may not, 
be held out to purchasers at the time and as a part of the 
usual purchase.” But in the same paragraph (page 528) the 
court fully met and answered all of the points made by the 
plaintiff in error here. Is it possible, therefore, that the 
case at bar can in any view be successfully distinguished 
from the Lansburgh case ? 

In this case we have two branches of the same scheme: 

1. Where it is only necessary to obtain fixed numbers of 
the coupons in order to receive a prize, and 

2. Where all of the letters contained in the word 
“ mothers ” must be obtained before a prize is to be re¬ 
ceived. 

Under the decision in the Lansburgh case, it may, perhaps, 
be successfully contended that the first branch is not within 
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the prohibition of the statute for the reason that by the 
purchase of a sufficient number of packages enough cou¬ 
pons may be obtained to entitle the purchaser to a prize; so 
that there is no element of chance involved. 

And the court in the Lansburgh case said, at page 528: 

“ That it [the statute] was not intended to apply to ordi¬ 
nary discounts for cash or in proportion to amounts of 
purchases when made by the merchant himself to his cus¬ 
tomers. * * * It is possible also that it might not be 

operative in a case where the sale of a lawful article is ac¬ 
companied by a gift of something specific and certain, not 
attended with any element of chance.” 

But the same cannot be said as to the second branch, for 
here the element of chance must be apparent to the most 
cursory examination of the scheme as set forth in the state¬ 
ment of facts; for it must be perfectly apparent that in pur¬ 
suing the scheme it is quite possible, even assuming that all 
the letters forming the word “ mothers” are placed in the 
packages in equal numbers, that one person may get all the 
letters necessary to form that word, and so obtain a prize, by the 
purchase of seven packages of the article, while another 
might have to purchase any number of packages in excess 
of seven, and indeed might have to continue his endeavors 
to get a prize for years, by the purchase of thousands of 
packages. This possibility is alone sufficient to make it 
clear, beyond any question or necessity for argument, that 
the element of chance is, and is intended by the defendant 
to be, present in the scheme. 

While the court in the Lansburgh case did not say in so 
many words that the element of chance was a controlling 
element in these cases, still a careful reading of the whole 
opinion must lead to the conclusion that the court so con¬ 
sidered it. It was contended by the plaintiff in error in the 
Lansburgh case that this element of chance is the most 
essential element to be shown in prosecutions of the char¬ 
acter of the case at bar, for the absence of that element was 
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the only question (aside from the constitutional question) 
which was pressed upon the attention of the court in that 
case. While it is true, as already stated, that the Court of 
Appeals did not deem it necessary for a decision of that case 
to decide whether or not the element of chance was present, 
or even necessary, it is respectfully urged upon the court 
here that the manifest presence of this element of chance in 
the case at bar can but make this case the stronger, for the 
case as presented by the statement of facts is in every other 
particular clearly within the provisions of the act of Con¬ 
gress. 

It is submitted that the case at bar is perfectly on all fours 
with the Lansburgh case, except in two points: First, that 
here there was no intervening company which sold the 
stamps to the merchant, as there was in the Lansburgh 
case; and, second, that here is present the element of 
chance. 

The first of these points does not in any wise weaken the 
case at bar, for in the Lansburgh case the merchant himself 
was found guilty as well as the trading-stamp company, 
and the second point makes this case the stronger, for the 
presence of the element of chance removes what was the 
only difficult point in the Lansburgh case. The presence of 
this element of chance brings the case at bar entirely within 
the prohibition of the law, and it is respectfully submitted 
that the judgment of the court below should be affirmed. 

Andrew B. Duvall, 
Edward H. Thomas, 
Attorneys for Appellee. 


